
19 May 2022 

U.S. Department of Agriculture 
Animal and Plant Health Inspection Service 
Animal Care Program  

Re: Docket Number APHIS-2020-0068-8062 

The Ornithological Council is a consortium of scientific societies 
of ornithologists; these societies span the Western Hemisphere 
and the research conducted by their members spans the globe. 
Their cumulative expertise comprises the knowledge that is 
fundamental and essential to science-based bird conservation and 
management.  

We appreciate the opportunity to offer comments on the 
development of regulations regarding the welfare of birds not 
bred for use in research under the Animal Welfare Act (AWA). 
The ornithologists who are members of the Ornithological 
Council’s societies study wild birds. Frequently, they study wild 
birds in the field, but occasionally they study wild birds in 
captivity. In addition, they take or teach courses in avian anatomy 
and physiology. Therefore, any regulation issued regarding birds 
not bred for research under the AWA will affect the research 
conducted by our members.  

Background  

We preface our comments by stating that we believe strongly that 
all birds should be treated humanely, in the laboratory and in the 
field. It is for this reason that we publish the peer-reviewed 
Guidelines to the Use of Wild Birds in Research. This 
comprehensive treatment of essentially all procedures used in 
research involving wild birds has been distributed to thousands of 
ornithologists in the U.S. and is available to download for free on 
our website (www.BIRDNET.org) in both English and Spanish.  

We also note that the considerations that first justified the 
exclusion of birds used in research from the requirements of the 
AWA are still valid and pertain as much to this rule-making as 
they did to the original exclusion. Specifically, there is a separate, 
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parallel, and largely overlapping system of regulation and oversight of the use of animals in 
research, including inspections, provided for by the Health Research Extension Act [P.L.99-158] 
and more fully detailed in the Public Health Service Policy on the Humane Care and Use of 
Laboratory Animals. That system, by law, is limited to the U.S. Department of Health and 
Human Services, but in practice it is followed by the National Science Foundation. In addition, 
other agencies that do not expressly follow the Health Research Extension Act system have 
standard provisions that apply the Public Health Service (PHS) Policy to their work as well.  

Because the PHS policy expressly includes all vertebrates, and because it specifically requires 
compliance with the AWA, it is and has been the case since 1985 that research involving birds 
funded by nearly any federal agency is already covered by the AWA. As a result of these grant 
policies, researchers who use birds in research regularly submit their proposals to Institutional 
Animal Care and Use Committees (IACUCs), and the rooms and labs where birds are housed or 
studied are already subject to semiannual IACUC inspections.  

Comments and Recommendations 

In our October 2020 comments on this rule-making, the Ornithological Council noted that 
additional regulation for birds used in research will increase the burden and expense for the 
researcher, but will not increase protections for birds. A third inspection (or a fourth, if the 
research facility is AAALAC-accredited) is unlikely to uncover deficiencies that the first two or 
three inspections did not detect. We remain concerned that additional regulation could instead 
have a detrimental effect on research without producing an improvement in the humane 
treatment of birds.  

The 21st Century Cures Act [P.L. 114-255] directs the USDA to work with the Food and Drug 
Administration and the National Institutes of Health to complete a review of regulations and 
policies for the care and use of laboratory animals. Such a review is currently underway and the 
USDA has made notable progress in reducing both duplicative requirements and the 
administrative burden for research facilities, while continuing to ensure humane animal care. In 
light of this ongoing commitment to aligning the requirements of the various federal agencies 
involved in research oversight, we recommend that USDA continue to make every attempt to 
reduce the regulatory burden of two regulatory regimes overseeing the same research. We further 
recommend that the USDA should align its protocol reviews with that of the Public Health 
Service (i.e., the Office of Laboratory Animal Welfare, or OLAW). OLAW has more experience 
with animal research than does USDA’s Animal and Plant Health Inspection Service and they 
deem triennial review to be adequate, suggesting that the USDA’s requirement for annual review 
is overly burdensome. 
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In our October 2020 comments, we also recommended that this proposed rule: 

1. Exclude wild birds studied in the wild from regulation 

2. Exclude offspring of non-exempt birds that breed in captivity from regulation 

3. Exempt field surgery from regulation 

4. Consult with experts regarding housing and husbandry standards 

Research conducted in the wild 

The draft regulation applies only to captive birds, per the announcement from APHIS. In 
addition, the announcement also makes it clear that the draft regulation would not require that 
field studies involving wild birds be inspected. The proposal, however, is silent as to whether and 
how it would apply to ornithological research done in the field that does not qualify as a field 
study. The greater part of ornithological research, by far, comprises the study of birds in the wild 
and much of it is would not be exempt under the specific field studies provision. 

We encourage USDA to clarify that the AWA does not apply to this type of research, and thus 
registration and regulation under the AWA are not necessary for these projects.  

Offspring of non-exempt birds 

Wild birds or birds that are otherwise not exempt from regulation and that are studied in captivity 
may reproduce while in captivity. Therefore, we requested in our previous comments that any 
offspring of wild birds or birds not bred for use in research be considered “bred for research” and 
therefore exempt from regulations under the AWA. This input was not specifically addressed in 
the proposal, which would define “bred for use in research” as an animal that is bred in captivity 
and is being used or is intended for use for research, teaching, testing, or experimentation 
purposes. We encourage USDA to explicitly exempt unintentional offspring of wild birds or birds 
that are otherwise not exempt from regulation which are born in captivity.  

Field Surgery 

Under the AWA, a ‘major operative procedure’ is any surgical intervention that penetrates and 
exposes a body cavity or any procedure which produces permanent impairment of physical or 
physiological functions. Such procedures must, under the AWA regulations, be conducted only in 
facilities intended for that purpose which shall be operated and maintained for that purpose. The 
new draft regulation would provide an exception for surgery on birds, provided that such 
activities are conducted in accordance with established veterinary medical procedures. We thank 
USDA for this exception.  

Page  of 3 5



Housing and husbandry standards  

There are over 10,000 bird species in the world, and hundreds of these species are studied in 
captivity. As discussed in our October 2020 comments, regulating birds studied in captivity 
would entail either general standards that would confer no additional benefit or highly detailed, 
species-specific regulations that would take a long time to write and would be extremely difficult 
to enforce. For many species, the best or appropriate conditions for maintaining captive birds are 
unknown and would need to be determined once the birds are brought into captivity.  

Our October 2020 comments recommended that, if the USDA deemed it necessary to write 
housing and husbandry standards, that it consult with the Ornithological Council, the American 
Zoo and Aquarium Association, and other organizations whose members study birds in captivity 
to discuss whether, and to what extent, additional specific regulation is needed. If specific 
regulation was determined to be needed, we recommended that experts be consulted to determine 
if the proposed standards are appropriate prior to drafting regulations; perhaps through a 
workshop or other public forum. The OC is unaware if that consultation happened and to what 
extent.   

We note that the Guidelines to the Use of Wild Birds in Research, first published by the 
Ornithological Council in 1997 and revised in 2010 and being updated now, covers several 
relevant topics, including:  

• quarantine and isolation of newly acquired birds  
• prevention, diagnosis, treatment and control of avian disease  
• considerations for housing individuals separately or in groups  
• daily care, including feeding regimens, food types, supplements, and water  
• caging standards (size, substrate or cage bottom, perches, cleaning, nest boxes)  
• furnishing aviaries  
• lighting types and regimens  
• temperature and humidity  
• cleaning and disposal of waste materials  
• care of sick birds and provisions for emergency care  

In general, the proposed performance-based standards align with those in the Guidelines to the 
Use of Wild Birds in Research, which we appreciate. We continue to note that additional 
standards, similar to those already in place through other mechanisms, will not confer additional 
welfare benefits, and encourage the USDA to keep this in mind as they move forward with 
regulating birds under the AWA.  
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Conclusion  

The Animal Welfare Act and the Health Research Extension Act, both written for biomedical 
science, and the panoply of regulations and guidance intended to implement those statutes, have 
always been and continue to be a poor fit for wildlife research. Even today, after publication of 
peer-reviewed taxon-specific guidelines, extensive outreach and education programs, 
development of wildlife-specific protocol review forms, and more, the application of these two 
statutes and their implementing regulations to wildlife research remains problematic.  

The Ornithological Council believes strongly that all birds, wild and captive-bred, should be 
treated humanely in the laboratory and in research conducted in the wild. We also believe 
strongly that research has intrinsic value, especially when it will benefit the species being studied 
— as is the case in ornithological research. Unlike research that uses animals as test subjects for 
a purpose that will not benefit those animals (e.g., biomedical research), ornithological research 
is conducted for the purpose of understanding bird biology and ecology. That research is already 
well-regulated through the PHS system. Further regulation and oversight is almost certain to 
create additional burden and expense, which is a deterrent to research. Deterring ornithological 
research may hamper bird conservation efforts. Therefore, we ask that the USDA exercise its 
authority sparingly and only where there is a clear and significant improvement in the well-being 
of the birds being studied.  

Thank you for considering the views of ornithologists.  

Sincerely,  

  
Laura M. Bies  
Executive Director 
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