Drones, wildlife biology, and the law
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Legal constraints on the use of small
unmanned aircraft to study wildlife in
the United States
The easy part
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FAA REGULATIONS
EFFECTIVE DEC 12, 2017
ALL DRONE OWNERS REQUIRED TO REGISTER
(National Defense Authorization Act for FY2018)
The Federal Aviation Administration (FAA) requires all
drone owners to register each drone that is purchased
weighing between 0.55lbs to 55lbs. If you meet the
criteria to register an unmanned aircraft and do not
register, you will be subject to civil and criminal penalties
defined in the U.S. Government drone regulation terms.
http://federaldroneregistration.com/commercial-registration-form

I will be flying my drone for commercial, government or non-hobby
purposes (including non-profits) under FAA Part 107 rules.
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FAA CERTIFICATION
Pilot Certification
To operate the controls of a small UAS under
Part 107, you need a remote pilot airman
Certificate with a small UAS rating, or be
under the direct supervision of a person who
holds such a certificate
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FAA Certification
You may pass an initial aeronautical
knowledge test at an FAA-approved
knowledge testing center.
If you already have a Part 61 pilot
certificate, other than a student pilot
certificate, you must have completed a
flight review in the previous 24 months and
you must take a small UAS online training
course provided by the FAA
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FAA Certification
If you have a non-student pilot Part 61
certificate, you will immediately receive a
temporary remote pilot certificate when you
apply for a permanent certificate. Other
applicants will obtain a temporary remote
pilot certificate upon successful completion
of a security background check.
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FAA Certification
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FAA No-drone zones
FAA no-drone zones
• Security Sensitive Airspace Restrictions
• Temporary Flight Restrictions
• Restricted or Special Use Airspace
• Stadiums and Sporting Events
• Wildfires
• Airports
https://www.faa.gov/uas/where_to_fly/
airspace_restrictions/

Other federal no-drone zones
• Policy Memorandum 14-05, released by the
National Park Service (NPS) director in June
2014, directed each superintendent to use the
authority under 36 CFR 1.5 to prohibit the
launching, landing, or operation of unmanned
aircraft, subject to the certain conditions and
exceptions.
• National Wildlife Refuges – special use
permits needed for research/monitoring
(except FWS personnel)
• Wilderness areas.

State no-drone zones
• Many state laws prohibit the use of drones in
certain areas such as state parks,
conservation areas
• Many states now have drone-use laws with
restrictions on use in certain places
• Most common among them are “critical
facilities” such as refineries, chemical plants,
water or wastewater facilities, electric
generation facilities, power substations, highvoltage transmission lines, communications
towers or states, and dams.

The who knows part
Airborne Hunting Act

Statute: 16 U.S.C. 742j-1
Regulations 50 CFR Part 19
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The statute
16 U.S.C. §742j–1. Airborne hunting
(a)Prohibition; penalty
(b)Any person who—
(1) while airborne in an aircraft shoots or
attempts to shoot for the purpose of capturing or
killing any bird, fish, or other animal; or
(2) uses an aircraft to harass any bird, fish, or
other animal; or
(3) knowingly participates in using an aircraft for
any purpose referred to in paragraph (1) or (2);
shall be fined not more than $5,000 or imprisoned
not more than one year, or both.
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Who can take a nap now?
(1)This section shall not apply to any person
if such person is employed by, or is an
Authorized agent of or is operating under a
license or permit of, any State or the United
States to administer or protect or aid in the
Administration or protection of land, water,
wildlife, livestock, domesticated animals,
human life, or crops…
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The regulation
50 CFR § 19.11
General prohibitions.
(a) Except as otherwise authorized by the Fish and Wildlife
Act of 1956 as amended, no person shall:
(1) While airborne in any aircraft shoot or attempt to shoot
for the purpose of capturing or killing any wildlife;
(2) Use an aircraft to harass any wildlife; or
(3) Knowingly participate in using an aircraft whether in the
aircraft or on the ground for any purpose referred to in paragraph
(a) (1) or (2) of this section.
(b) The acts prohibited in this section include, but are not
limited to, any person who:
(1) Pilots or assists in the operation of an aircraft from which
another person shoots or shoots at wildlife while airborne, or
(2) While on the ground takes or attempts to take any
wildlife by means, aid, or use of an aircraft.
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Regulation
50 CFR § 19.12
Exceptions to general prohibitions.
The prohibitions of the preceding section
shall not apply to any person who:
(1) Is acting within the scope of his official
duties as an employee or authorized agent of a
State or the United States to administer or protect
or aid in the administration or protection of land,
water, wildlife, livestock, domesticated animals,
human life or crops; or
(2) Is acting within the limitations of a
permit referred to in § 19.21 or § 19.31 of this part.
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(c) "Aircraft" defined
As used in this section, the term "aircraft"
means any contrivance used for flight in the
air.
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But we’re not hunting…
• while airborne in an aircraft shoots or
attempts to shoot for the purpose of
capturing or killing any bird, fish, or other
animal OR
• uses an aircraft to harass any bird,
fish, or other animal; or
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Dept of Interior objection to the legislation
“Among are objections are the scope of their
language and their form as an amendment to the
Fish and Wildlife Act of 1956. Though we do not
anticipate that enactment would hamper the
conduct of most airborne research activity
undertaken by employees of the States or
Federal Government, such research by a
private university, institution, or foundation
would be curtailed. However, the bill does not
clearly exempt governmental employees engaged
in duties other than those associated with the
administration or protection of land, water, or
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wildlife”

Sponsors then amended the bill and said….
Mr. Speaker, the substantive objections
to this legislation have been met. It will
not prohibit research by university or
other personnel. It is flexible enough to
allow either State or Federal authorities
to issue permits which will exempt
persons from the prohibitions provided
for in the bill (116 Cong. Rec. 40205; 7
December 1970).
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So why are we worried about the AHA?
From the Ornithological Council letter to the
Solicitor of the Dept. of the Interior:
“Due to an unfortunate failure on the part of the
drafters of the AHA to incorporate their clear
intent to exempt non-governmental scientific
research from the statutory prohibitions, there is
a need for guidance from the Solicitor to the FWS,
other federal agencies, and state agencies as to
the applicability of the AHA to the use of drones
for non-governmental scientific research. “

Another wrinkle … PERMITS
In promulgating the regulations in 1973, the
USFWS did not establish a permit for research
activities. In fact, the regulations actually prohibit
the issuance of permits by the federal agencies:
50 CFR 19.21 Limitation on Federal permits. No
Federal permits will be issued to authorize any
person to hunt, shoot, or harass any wildlife from
an aircraft, except for Federal permits to scare or
herd migratory birds referred to in § 21.41 of this
subchapter.
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No problem…just get a state permit. Or not.
Many state laws pertaining to airborne hunting do not
cover non-game species and/or do not exempt
scientific research and/or do not include permit
provisions, it is possible or even probable that some
states will not issue such permits, either under the
state airborne hunting statute or the state scientific
collecting laws.
Some states now have laws prohibiting the use of
drones and some of these laws do not exempt
research or provide for permits. In these states,
efforts would be needed to persuade the legislatures
to amend those statutes to allow the use of drones for
scientific research.
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Petition for rulemaking filed by the
Ornithological Council, January 2018
• Revoke the regulation prohibiting the USFWS from issuing permits
• Replace as follows:
50 CFR 19.21 No Federal permits will be issued to authorize any
person to hunt, shoot, or harass any wildlife from an aircraft, except:
(a) permits to scare or herd migratory birds referred to in § 21.41 of
this subchapter;
(b) permits to allow the scientific study and monitoring of wildlife,
provided that for the scientific study and monitoring of birds,
permits authorized under 50 CFR 21.23 may include authorization
for the use of manned or unmanned aircraft. Permits issued under
this provision may be used only if required state permits (if any) for
scientific collecting and/or drone use have been obtained and FAA
registration requirements have been met.
(c) if a state issues a permit pursuant to Subpart D of this
regulation, no federal permit is required.
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What happens now?

1. The OC asked the Solicitor to issue guidance to
the Division of Law Enforcement stating that it
has not been determined if the AHA applies to
scientific research/monitoring
2. It is probably not a high priority for the Division
of Law Enforcement unless (a) something goes
wrong and protected species are harmed (b)
endangered species (c) members of public get
upset
3. We wait
4. Apply for state “scientific collecting permits” and
please let the OC know the outcome of your
request to include SUA-based research
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Questions, comments
• Ellen Paul
• Executive Director, Ornithological Council
• ellen.paul@verizon.net

